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IN THE 
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Record No. 1637 
HAYWOOD JOHN·SON. 
versus 
COMMONWEALTH OF VIRGINIA. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Chief Justice and Justices of the Supreme 
Court of Appeals of Virginia: 
I. STATEME;NT OF THE CASE. 
Your petitioner, Haywood Johnson, defendant, represents 
unto the Court that he is aggrieved by a final judgment of 
the Circuit Court of Princess Anne County, Virginia, entered 
on the 28th day of November, 1934, in the case of Common-
wealth of Virginia v. Haywood Johnson. That on the 22nd 
day of November, 1934, he was convicted by a jury and his 
punishment fixed at death. There was a motion on behalf of 
the defendant to set aside the verdict of the jury, which was 
overruled. Your petitioner duly excepted to the ruling of the 
Court of which he complains and respectfully asks that a 
Writ of Error to said judgment be awarded by this Honor-
able Court. 
Accompanying this petition and made a part hereof are 
Bills of Exception, prepared as provided by law, same being 
filed herewith and from which will appear the following facts. 
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II. STATEMENT OF FACTS. 
At about 7 :30 or 8 :00 o'clock P. M. on Oetober 28, 1934, 
the deceased, Joseph Hogshire, a white man residing in 
Princess Anne County, Virginia, entered a negro cafe situated 
on Cypress A venue, Princess Anne County, Virginia, with 
two other white men and proceeded to drink whiskey in the 
negro cafe and to give several of the negroes present drinks. 
The accused, Haywood Johnson, a negro resident of Princess 
Anne County, was present in the cafe \vhen the white men 
entered and was told by some of the other negroes present 
that he had better watch the deceased, Hogshire, because he 
"would shoot you'~ (R., p. 19). After the white men had 
been in the negro cafe for a short time, one of the white men 
became so intoxicated that he lost · consciousness ; and the 
other two \vere instructed by the negro owner to take him out 
of the cafe. 
Ther·e was a fight in front of the cafe which resulted in 
smashing a large glass window; however, neither the accused 
n9r the deceased participated in that fight. After the break-
ing of the glass window, many of those present in the cafe 
went out front of the cafe, the accused and the deceased being 
among them. A negro named Charlie Davis sustained a cut 
eye by the broken \vindow and the accused was endeavoring 
to help Davis with his eye when, according to the testimony 
of the accused, the deceased, Hogshire, who was standing be-
hind the accused; attacked him from the rear and at the 
same time, l\1:cDermott, the deceased's companion, attacked 
the accused from the other side. (R., p. 20.) The accused 
swung his right arm sideward and knocked the deceased to 
the ground, \Vhereupon, according to the testimony of the 
accused, the deceased reached for his hip pocket as if to draw 
a pistol and at that time the accused drew his pistol and shot 
the deceased. It later developed that the deceased was un-
armed. (R., p. 20.) There were no \Vords between the accused 
and the deceased and neither were acquainted with the other, 
not having seen each other before. 
According to the testimony of the Commonwealth's wit-
nesses, the accused for no reason at all walked over to where 
the deceased was standing and knocked him to the ground 
and shot him. He then knock-ed McDermott down. The ac-
cused weighed approximately two hundred pounds to about 
one hundred and hventy for the deceased. The uncontradicted 
testimony is that the accused was carrying· a pistol as pro-
tection against a man who had shot him two years previous. (R., p. 20.) 
The accused threw his pistol away after the shooting. 
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There is some dispute as to whether he went to Norfolk County 
after the shooting. He was arrested at his home near the 
scene of the crime the next morning at about 3 A. M. 
III. THE TRIAL. 
During the course of trial the Commonwealth was allowed 
to show that the day following the killing charged in the in-
dictment, the accused was guilty of being in bed with a woman 
not his wife. (R., p. 19.) 
During the course of trial the jury while out of the Court 
room became separated from each other and from the Court 
Officer sworn to keep them together. (R., p. 24.) After the 
trial affidavits were filed by the accused alleging the separa-
tion. (R., pp. 5, 6, 7, 8.) Affidavits were also filed by the 
Commonwealth. ( R., pp. 9, 10, 11.) 
The Trial Judge refused to allow the accused to show the 
interest of the witnesses for the Commonwealth by showing 
that the negro cafe 'vas a notorious bootleg joint owned or 
habitually attended by them, and by reason thereof they were 
desirous of aiding the prosecution rather than hamper the 
Commonwealth. (R., p. 25.)· 
The Trial Judge expressed an opinion in the presence of 
the jury tha.t the witnesses for the Commonwealth did not 
appear to be biased and were fair in answering all ques-
tions. (R., p. 25.) 
The Commonwealth was allowed to pursue a line of exami-
nation tending to show that the accused was at fault in the 
shooting which took place two years before, wherein he suf-
fered a bullet wound. (R., p. 23.) 
The jury found the accused guilty and fixed his punishment 
at death. The accused moved to have the verdict set aside 
and a new trial granted, which motion was argued by coun-
sel and refused by the Court. 
IV. ASSIGN~IENTS OF ERROR. 
It is respectfully submitted that the Trial Judge erred 
in the following particulars; to-wit: 
1. In allowing the Commonwealth to show that the day 
follo"Wing the killing ·charged in the indictment that the ac-
cused was guilty of another offense, namely, fornication, 
wholely unconnected with the charge for which he was stand-
ing trial. 
2. In refusing to set aside the verdict and grant a new trial 
on the grounds that the jury, during the course of trial, had 
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become separated from each other and from the Sheriff s'vorn 
to keep them together, and had mingled with spectators out 
on the por.ch, included among the spectators being members 
of the deceased's family; 
3. In expressing an opinion from the Bench in the presence 
of the jury that the witnesses for the Commonwealth did not 
appear biased and were fair in answering all questions; 
4. In refusing to allow the accused to show the interest of 
the witnesses for the Commonwealth by proving that the negro 
cafe was a notorious bootleg joint and that the witnesses 
for the Commonwealth ·either owned it or were in habitual 
attendance, and that they 'vere naturally eager to assist the 
prosecution, rather than make it difficult for the Common-
wealth; · 
5. In permitting the Commonwealth to pursue a. line of 
examination which tended to sho'v that the accused was at 
fault in the affair taking place two years before, wherein 
he received a bullet wound. 
,V. ARGUMENT. 
It will be noticed on page 19 of the record that the Chief of 
Police McClanan, a witness for the Commonwealth, testified 
on his direct examination that the day following the shoot-
ing, the accused was found in his home in bed with a. woman 
not his wife; further it 'viii be noticed that a.t the time of 
Chief McClanan giving that testin1ony, the accused had not 
yet taken the witness stand. Later the accused did take the 
stand and testified that he did not go to Norfolk County 
with his wife and children and that he went home and there 
spent the night. (R., p. 20.) 
Whereupon the Commonwealth in rebuttal offered the tes-
timony of "Tootsie'' Johnson, stating that the accused had 
gone to Norfolk County to take his wife and children, and 
that the accused had returned to Princess Anne County. 
That at the time he was arrested he was in bed with a woman 
not his wife. (R., pp. 20, 21.) 
This testimony was obviously introduced by the Common-
wealth for the sole purpose of prejudicing the jury against 
the accused by showing that the accused was so immoral, so 
callous and so hardened that after killing a man, he would 
engage in fornication immediately following the killing, almost 
before the man's body was cold, you might say. The fact 
that he was in bed with a woman not his wife had no con-
nection 'vith the crime for which he wa.s standing trial. It 
was a suhsequent offense, not a part of the crime charged 
in the indictment. It is such fundamental law that a crime 
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comtnitted subsequent to the crime for which the accused is 
standing trial, and which is not a part of the crime charged 
in the indictment, is not admissible in evidence against the 
accused, that it is not deemed necessary to burden the Court 
with the mass of authority available on the question to sup-
port the objection of the accused to the admission of such 
evidence. However, it is stated in 28 R. C. ~· 206: 
"Whatever may be the object of evidence as to other of~ 
fenses-whether to prove motive, intent or guilty knowledge, 
or to establish sexual intimacy and opportunity-proof of a 
distinct substantive crime in never admissible unless there 
is some logical connection between the two from which it 
can be said the one tends to establish the other. Without 
this .obvious co_nnection it is not only unjust to the prisoner 
to compel him to acquit himself of two offenses instead of 
one, but it is detrimental to justice to burden a trial with 
multiple issues that tend to confuse and mislead the jury. 
'"' • • From the nature and prejudicial character of such evi-
dence, it is obvious it should not be received unless the mind 
clearly perceives that the commission of the one tends to by a 
visible connection, to prove the commission of the other by 
the prisoner.'' 
Had the Common,vealth wished to rebut the testimony of 
the accused that he had not gone to Norfolk County and that 
he had gone home and remained there for the night, she should 
have been limited to introducing evidence showing that he 
had gone to Norfolk County. The record does not disclose 
that the accused had at any time testified either in denial or 
confirmation of the fact that he \vas guilty of immoral con• 
duct at the time of his arrest. Such testimony by the Com-
monwealth was not proper rebuttal evidence and the mere 
fact that Chief McClanan testified to it prior to the accused 
taking the witness stand, indicates that it was the purpose 
of the Commonwealth to inject it into the case to prejudice the 
jury against the accused. The fact that the jury later re-
turned a verdict of death, would indicate that in all prob-= 
ability they were seriously influenced by this evidence ·of 
immorality and callousness of the accused, and that it played 
an important part in their exacting the extreme penalty. 
(2) Separation of the Jury. 
During the course of trial the jury in custody of the Sheriff 
was permitted to go downstairs to the lavatory and upon re-
turning upstairs, they were permitted to separate from each 
9ther a~d from the Sheriff sworn to keep them together, going 
6 Supreme Court of Appeals of Virginia. 
out on the upper porch in front of the Court room. (R., p. 
24.) While the porch has two doors with upper glass panels, 
through which a large portion of the porch could be seen by 
the Court, still there is a considerable portion which is hidden 
from view, as the porch is approximately forty-five feet away 
from the Judge's bench and extends the full length of the 
building. The jurors 'vho se.parated and went out on the 
porch to smoke were mingling with spec_tators while on the 
porch and among the spectators were members of the de-
ceased's family. The jurors 'vhile on the porch were hidden 
from the view of the Court. (R., pp. 5, 6, 7, 8.) 
While it is true that the Commonwealth has filed affidavits 
of the jurors and the Sheriff stating that there was no one 
on the porch with them (R., pp. 9, 10, 11, 12), still it might 
be noted that such is a negative statement, whereas the affi-
davits of the defense positively state that several spectators 
were on the porch at the time among whom were members 
of the deceased's family, which is an affirmative statement; 
which coupled with the fact that the said jurors and the 
Sheriff wilfully disobeyed the instruction of the Court to 
remain together at all times, explains to a considerable de-
gree why the said affiants for the Commonwealth were eager 
to make their offens~ appear in a less serious light. 
The Bill of Exception on page 24 of the record does not 
state that the jurors 'vho 'vere separated from the rest were 
in view of the Court or the Sheriff, rather it states that they 
were out on the porch unattended by any Court Officer, while 
the Sheriff was standing near the Judge's chair. The nearest 
that the said Bill of Exception comes to supporting the state-
ment in the affidavits of the Commonwealth is a description 
of the pl1ysical structure of the building, namely, that the 
two doors have upper glass panels. Had the jurors been with-
in vie'v of the Court or Sheriff there would have been no 
occasion for the Court severely reprimanding the Sheriff for 
his violation of duty as it is set forth in the affidavit filed 
by the defense, which is uncontradicted by affidavit or other-
wise. ( R., p. 8.) 
There is ample authority in Virginia dealing with the effect 
of the separation of the jury in capital cases. 
In the case of Overbee v .. Com1no'WWealth, 1 Rob. ( 40 Va.) 
756, a juror, without the knowledge of the Court, left the 
jury box and passed out of the Courthouse, through a crowd 
of persons collected about the door, and remained absent a 
few minutes, without, according to his testimony, having had 
communication with any one. Whether or not the juror heard 
the case discussed as he mingled with the spectators is not 
disclosed by the report of the case. The appellate court, with~ 
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out handing down an opinion, set aside the verdict and re-
manded the case for a new trial. 
In Wormley v. Com.monwealth, 8 Gratt. (49 Va.) 712, the 
Deputy Sheriff iri whose custody the jury was placed took 
the jury to the Clerk of Court's house a.nd found there the 
Clerk of Court, his son-in-la,v, a.nd a 1\fr. Winfree, who was 
employed in guarding the jail. The Deputy went into the 
next room and allowed the jury to be out of his sight. The 
visit lasted an hour and it was testified to that the case had 
not been alluded to while there. In awarding a. new trial 
the Court stated : 
''The Court is of the opinion that the conduct of the Sheriff 
in withdrawing from the jury at the house of .Mr. Cheatam 
and leaving them in the parlor in company with the three other 
gentlemen, as set forth in the record, was sufficient to vitiate 
the verdict of the jury, and upon that ground a new trial 
should be awarded to the prisoner. 
"The Court deems it proper to add that the conduct of 
the Sheriff in conducting the jury to the house of 1\ir. Cheatam 
and withdrawing from them under the circumstances dis-
closed by the evidence, was such misbehavior on the part of 
that offioor as to deserve the animadversion and censure of 
the court. The act should be condemned, because its ten-
dency is to impair the purity of trial by jury in criminal 
cases.'' 
The case cited is very similar to the case at bar, in that 
the jury became separated, not by an oversight or inad-
vertence on the part of the Sheriff, but rather, he knowingly 
permitted the separation in direct disobedience of the in-
struction of the Court and his sworn duty, as will appear 
from the affidavit signed by him. (R., p. 10.) 
The later cases while still upholding the purity and sanctity 
of trial by jury, have ruled that a separation of the jury is 
only prima facie sufficient to vitiate the v-erdict, and that it is 
incumbent upon the Commonwealth to disprov·e beyond all 
reasonable doubt all probabilities or suspicions of tampering 
or improper influence. Citing: 
Barnes v. Commowwealth, 92 Va. 803. 
State v. Clark, 51 W. Va. 457, 41 S'. E. 204, 205. 
Thompson v. Com,monwealth, 8 Gratt. (49 Va.) 637. 
What appears to be the latest case on the subject, Owens v. 
Commonwealth, 159 Va. 1015, follows these later decisions in 
holding that a separation, pe1· se, does not vitiate a verdict, 
8 Supreme Court of Appeals of Virginia. 
however, it is stated in tl1e opinion of the case that it was 
desired to correct the ruling that a mere separation, per se, 
vitiated the verdict, rather that the separation, prima facie, 
vitiated the verdict, and that the question would have to be 
decided upon the facts in each case. This case did not pass 
upon the sufficiency of the facts set forth in the previous 
cases. 
In the present case, the accused contends that improper 
influence was had upon the jury in that, during the course 
of trial of a negro for killing a white neighbor of the jurors, 
the said jurors separated and n1ingled with spectators on 
the porch and among the spectators were members of the 
deceased's family. Assuming, for the sake of argument, 
that no communication was had by the jurors with any of the 
spectators, it would be humanly impossible for the jurors 
to look into the faces of the grief-stricken members of the 
deceased's family without it having a prejudicial influence 
against the· accused. Likewise the jurors 'vere bound to have 
felt the hostile feeling of the spectators towards the accused. 
Improper influence is expressly stated by Thompson v. 
Commonwealth, 8 Gratt. ( 49 Va.) 637, as being sufficient to 
vitiate a verdict. In light of the ardent qesire of our courts 
to safeguard the purity of trial by jury and to keep it free 
of criticism, or any suggestion of tampering or improper in-
fluence, it is felt that the conduct of the jury and the Sheriff 
in wilfully disregarding the instruction of the Court and their 
sworn duty, together with the fact that the rights of the ac-
cused were doubtless prejudiced by the effect of the specta-
tors and the family of the accused upon the jurors, are such 
circumstances that the three affidavits :filed by the Common-
wealth (R., pp. 9, 10, 11) do not meet the burden placed 
upon the Commonwealth, i. e., the burden of disproving be-
yond all reasonable doubt any suggestion or suspicion of tam-
pering or improper influence. 
(3) Remarks of the Court. 
The Trial Judge stated in the presence of the jury that 
the witnesses for the Commonwealth did not appear to be 
biased and were fair in giving answers to all questions (R., 
·p. 25). 
All of the authorities are in practical accord in holding 
that the credibility of witnesses is to be left solely to the jury 
and any expression or intimation on the part of the Trial 
Judge is improper. 
Reading from 26 R. C. L. 1027, we find stated: 
I 
~ 
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"In all trials the judge should preside with impartiality. 
In jury trials especially he ought to be cautious and circum-
spect ill his language and conduct before the jury. He should 
not express or intimate an opinion as to the credibility of a 
witness, for the jury ar·e the sole judges of the credibility 
of the witnesses." Citing 48 L. R. A. ( N. S.) 842 and numer-
ous cases. 
In the case at bar the Trial Judge expressed the above 
opinion despite the fact that one witness for the Common-
wealth testified that the deceased fell around the corner of the 
building so that he could only see the deceased's legs and 
hips, yet he proceeded to tell the jury what the deceased did 
with his hands, namely, that he did not reach for a gun. It 
could hardly be said that the 'vitness was. fair in his testi-
mony when he stated he could not sec the deceased arms or 
upper part of his body and in the sam.e breath seek to take 
from the accused the only justification he had for shooting 
the deceased, by stating what the deceased did with that part 
of his body hidden from the. view of the witness (R., p. 15). 
One witness for the Commonw:ealth testified that the ac-
cused struck him on the back of his head with a gun. When 
he was pressed to explain ho'v he knew it "ras a gun 'vhen 
he was looking the other way, he said that unless the ac~ 
cused was left handed that he knew he was struck with the 
gun because when he last saw the accused he had the gun 
in his _right hand. It could hardly be said that the witness 
was fair when he told the jury that he had been struck with 
the gun, when he didn't see it. He even asked. permission 
to ask the accused whether the accused was left handed. IIe 
obvi'ously was trying to make things just as hard for the 
accused as he possibly could, even though his testimony was 
not based on fact. (R., p. 17.) 
One witness for the Commonwealth testified that the ac-
cused ·was standing within arm's reach when he struck the 
deceased (R., p. 14), others testified he had to advance eight 
or ten feet to strike the deceased. 
It is contended by the accused that the above discrepancy 
in the testimony of the Commonwealth's witnesses was such 
as would justify the jury in questioning the credibility of the 
witnesses, and the opinion of the Trial Judge as expressed' 
by him, stating that it appeared that the witnesses for the 
Commonwealth were not biased and were fair in answering 
all questions, was highly prejudicial to the interests of the 
accused and he suffered thereby. 
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(4) Interest of Co'tnmonllvealth's Witnesses. 
The accused sought to show that the negro cafe where the. 
shooting took place was a notorious bootleg joint and that 
the 'vitnesses for the Commonwealth either owned it or were 
in habitual attendance there and as a result of their con-
nections with an illegal ·enterprise, were desirous of aiding 
the police in every way possible. (R., p. 25.) Bearing in 
mind that they were all negroes, save two, it is easy to un-
derstand that they would be easily influenced in such a man-
ner. It is the position of the accused that he should be per-
mitted to sho'v these facts to the jury for what they are 
worth and that the Trial Court erred in refusing to allow 
him to do so. There is such a weight of authority holding 
that the interest of the witnesses should be taken into con-
sideration in determining their credibility, that it appears 
unnecessary to burden the Court with setting them forth in 
this· petition. 
(5) Evidence of P1·evio'lis Shooting. 
The accused testified that lle was carrying a g'lln because 
he had been shot two years previous by a man who had re-
cently threatened his life and recently moved into the same 
neighborhood. (R., p. 20.) The Commonwealth, not denying 
that he ha.d been shot as he stated, proceeded to pursue a line 
of examination tending to have the jury believe that the ac-
cused was at fault in the shooti.ng which took place two years 
previous. (R., p. 20.) The law above quoted in reference to 
showing other substantive crimes is applicable to this point. 
It is contended by the accused that the Commonwealth 
should have been limited to rebutting his testimony that a 
shooting had taken place or that his life had been threatened 
recently. It was said by this Court in Stapleton v. Common-
wealth, 123 Va. 825: 
''When a person reasonably apprehends that another in-
tends to attack him for the purpose of killing him or doing 
. him serious bodily harm, then such person has a right to 
arm himself for his own necessary self-defense." 
VI. L ... l\. W OF THE CASE. 
Your petitioner respectfully represents that the verdict 
of the jury 'vas invalid because based upon improper evidence, 
improper remarks of the Court, refusal of the Court to allow 
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certain ev.idence to go before the jury and because the jury 
became separated in a manner prohibited by law. 
The petitioner adopts the foregoing petition as his opening 
brief. . 
VII. CONCLUSION. 
The verdict should he set aside as the record discloses that 
the accused has failed to receive a fair and impartial trial 
according to law. 
For the reasons herein stat.ed and apparent on the record 
your petitioner prays for a Writ of Error and Su,persedeas 
to the judgment ·of the Court aforesaid, and that the said 
judgment may be reversed by this Court and a new trial 
awarded him; and that your petitioner may have such other 
relief in the premises as may be proper. 
And your petitioner will ever pray, etc. 
Pursuant to Rule 11-A, of th-P- Rules of 8upreme Court of 
Appeals of Virginia, as amended, November 6, 1929, pe-
titioner prays that he be allowed permission to appear and 
state orally in support of this petition his reasons for his 
application for a writ of error and Supersedeas in this case. 
The petitioner avers that a copy of this petition was mailed 
to P. W. Ackiss, Commonwealth's Attorney for Princess Anne 




GORDON E. CAMPBELL, 
Attorney for petitioner. 
CERTIFICATE OF COUNSEL. 
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Received January 22, 1935. 
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12 Supreme Court of Appeals of Virginia. 
Feb. 8, 1935. Writ of error allowed; s·upersedea§ awarded 
which is not, however, to discharge the accused if in cus-
tody or to release his bail if out on bail. 
LOUIS S. EPES'. 
Received February 8, 1935. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the County of Princess 
Anne, at the Court-house thereof, on the 28th day of No-
vember, 1934. 
BE IT REME·MBER.ED, That heretofore, to-wit, at a Cir-
cuit Court held for Princess Anne County, at the Courthouse, 
on the 1st day of November, 1934, B. P. Holland, who was 
selected by the Court as Foreman, LeRoy Fairlee, 0. E. Bright 
and Thomas W. Land, were sworn a Special Grand Jury of 
Inquest in and for the body of the· County of Princess Anne, 
and having receiv.ed their charge, 'vere sent to their room 
and after some time returned into Court with an indictment 
against Hay,vood Johnson, for a Felony, viz., murder, which 
with the endorsement thereon by the Foreman is as follows: 
Commonwealth of Virginia, 
County of Princess Anne, To-Wit : 
In the Circuit Conrt of the County of Princess Anne: 
The Grand Jurors of the Commonwealth of Virginia, in and 
for the body of the County of Princess Anne and now at-
tending the said Court, upon their oaths, present that Hay-
wood Johnson on the 28th day of October in the year 1934, 
in the said County of Princess Anne, Virginia, feloniously 
did kill and murder one Joe Hogshire against the peace and 
dignity of the Commonwealth of Virginia. 
P. W. ACKISS, 
Attorney for the Commonwealth. 
page 2 ~ Upon the evidence of H. L. McClanan, LeRoy 
Messici{, Charlie Davis, Wallace Burke, George 
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Minns, Bruser Williams, Tootsie .Joyner, John T. Williams 
and Preston Land. 
Endorsed : .A. True Bill. 
B. P. HOLLAND, Foreman. 
And afterwards, to-wit: 
In the said Court on the 22nd day of November, 1934. 
This day came the Commonwealth by her attorney, and the 
prisoner Haywood Johnson who stands indicted for a felony, 
viz : murder was led to the bar in the custody of tl}.e Sheriff 
of this Court, and being arraigned, pleaded not guilty to 
the indictment.· And from a list of persons drawn and sun1-
moned according to law, a panel of twenty persons, free from 
exceptions, were selected, from which panel the Common-
wealth struck four and the accused four, alternately, the Com-
monwealth beginning, and the remaining twelve constituted 
the jury for the trial of the accused, to-wit: John D. Lewis; 
Henry C. Atwood, F. A.M. Burroughs, R. W. Chaplain, Orion 
W. Land, R. T. Etheridge, Stephen P. Brown, C. H. Ducey, 
Wm. R. C. Malbone, vVilbur T. Brumley, David S. Dawley 
and A. J. Croonenberghs who having boon selected, tried 
and sworn the truth of and upon the premises to speak, and 
having heard the evidence and arguments of counsel retired 
to their room tn consider of their verdict, and after some 
time returned into Court, with a. verdict in the following 
words, to-wit: ''We, the jury, find the accused guilty of mur-
der in the first degree and fix his punishment at death." 
And thereupon, the prisoner by counsel, moved the Court to 
set aside the verdict for the reason that the jury 
page 3 ~ had become separated when excused for a few min-
utes in the custody of the Sheriff, who had taken 
the oath required by law, and also moved the· Court to set 
aside the verdict of the jury aforesaid, and grant him a new 
trial on the grounds that the said verdict 'vas contrary to 
the law and evidence, 'vhich motions are continued. And the 
prisoner is remanded to jail. 
And afterwards on this day, to-wit: 
In the said Circuit Court on the 28th day of November, 1934. 
This day came again the Commonwealth by her attorney 
and the prisoner Hay.wood Johnson who stands convicted of 
the murder of Joe Hogshire, and his punishment fixed at 
death was again led to the bar in the custody of the Sheriff 
of this Court, and the prisoner by counsel, was allowed by 
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the Court to file four affidavits numbered one, two, three and 
four respectively, in support of his motion made herein on 
the 22nd day of November last to set aside the verdict of 
the jury and grant him a new· trial, and the attorney for the 
Commonwealth 'vas allowed to .file his three affidavits num-
bered one, hvo and three respectively, in support of the ver-
dict of the jury, and the Court having fully considered the 
motion heretofore made herein on the 22nd day of Novem-
ber last to set aside the verdict of the jury for the reason 
that the jury had become separated when excused for a few 
minutes in the custod~ of the .Sheriff, who had taken the 
oath required by law, and also to set aside the v-erdict of 
the jury and grant the prisoner a ne·w trial on the grounds 
that the said verdict was contrary to the law and evidence, 
doth overrule the same, to which the prisoner by 
page 4 ~ counsel excepted; and it being demanded of the 
prisoner, Ha.y,vood Johnson, if anything for him-
self he had or kne'v to say why the Court should not now 
proceed to pronounce judgment and execution against him 
of and upon the premises according to law, and nothing being 
offered or alleged in delay of judgment: Therefore, it is 
considered by the Court that the said Hay,vood Johnson, 
be electrocuted until he is dead, and tha.t execution of this 
judgment upon the said HaY'vood J ol1nson, be made and done 
by the Superintendent of the State Penitentiary, or by some 
assistants assistants designated by him, on Thursday the 31st 
day of January, 1935, behveen the hours of sunrise and 
unset of that day in the Penitentiary in the City of Rich-
mond, Virginia. 
And the Clerk of this Court is ordered to certify a copy 
of this judgment to the said St1perintendent at Richmond, 
Virginia, on the adjournment of this Court. And the said 
Superintendent of the Penitentiary shall cause to be con-
veyed to the said Penitentiary the said Haywood Johnson 
in the manner prescribed by law, and the said Superintendent 
or the assistants appointed by him, shall proceed to cause 
the said Haywood Johnson to be electrocuted until he is dead, 
and to be dealt 'vith in the premises according to law. 
And the· said Haywood Johnson is remanded to jail. 
page 5 ~ AFFIDAVIT·NO.l FOR THE PRISONER. 
Sb:tte of Virginia, 
City of Norfolk, To-wit: 
There personally appeared before me, Mary S. Allen, a 
Notary Public in and for the State and City aforesaid, in my 
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City aforesaid, Houston Thomas, who being first duly sworn 
·deposed and said as follows, to-wit: 
That on the 22nd day of November, 1934, during the course 
of trial of the case of Commonwealth of Virginia against 
Haywood Johnson, charged with murder, then in progress 
in the Circuit Court of the County of Princess Anne, Virginia, 
that the said Houston Thomas personally saw the jury try-
ing the said case separated on two different occasions ; on 
the first occasion ten of the said jurors accompanied the 
Sheriff downstairs and two remained in the court room ; on 
the second occasion, the Sheriff having brought the afore-
mentioned ten jurors back into the court room, then allowed 
several of the jurors, five or six in number, to go out on the 
porch in front of the court room, unattended by himself or 
any other officer of the court, and while there the said jurors 
were smoking and mingling with spectators of the trial. The 
spectators in and around the court room included several 
m·embers of the deceased's family. 
HUSTON THOMAS. 
Subscribed and s'vorn to before me in n1y State and City 
aforesaid, this 28th da.y of November, 1934. My commission 
expires on the 5th day of April, 1936. 
1\!ARY S. ALLEN, 
Notary Public. 
page 6 ~ AFFIDAVIT NO. 2 FOR THE PRISONER. 
State of Virginia, 
City of Norfolk, to-wit: 
There personally appeared before me, Mary S. Allen, a 
Notary Public in and for the State and City aforesaid, in my 
City aforesaid, Cecil J ohuson, 'vho being first duly s'voru, de-
posed and said as follows, to-wit: 
That on the 22nd day of November, 1934, during the course 
of trial of the case of Commonwealth of Virginia against 
Haywood Johnson, charged with murder, then in progress in 
the Circuit Court of Princess Anne County, :Virginia, that 
the affiant personally sa'v the jury trying the· case separated 
on two different occasions ; on the first occasion ten of the 
said jurors accompanied the Sheriff downstairs and two re-
mained in the court room; on the second occasion, the Sheriff 
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. having brought the aforementioned ten jurors back into the 
court room, then allo,ved several of the jurors, five or six· 
in number, to go out on the porch in front of the court room, 
unattended by himself or any other officer of the court, and 
while there the said jurors were smoking and mingling with 
spectators of the trial. The spectators in and around the court 
room included several members of the deceased's family. 
CECIL JOHNSON. 
Subscribed and sworn to before me in my State and City 
aforesaid, this 28th day of November, 1934. My commission 
expires on the 5th day of April, 1936. 
MARY S. ALLEN, 
Notary Public. 
page 7 r AFFIDAVIT NO. 3 FOR THE PRISONER. 
Sta.te of Virginia, 
County of Princess .Anne : 
There personally appeared before me, Richard B. Kellam, a 
Notary Public in and for the State and County aforesaid, 
Houston Thomas, who being first duly sworn deposed and said 
as follows, to-wit: 
That during the trial of the case of Commonwealth of 
Virginia agaj.nst Haywood Johnson, that the said Ifouston 
Thomas personally saw several of the jurors trying the case, 
go out on the porch which was approximately forty-five feet 
from the Judge's Chair and while they were on the said 
porch they were hidden from view of the Judge and the 
Sheriff. That while they were on the porch there were also 
several spectators there. The Sheriff was standing near 
the Judge and was severely reprimanded by the Judge for 
having allowed the jury to separate and thereupon the Sheriff 
proceeded to call the jury back into the Court room. 
HUSTON THOMAS. 
Subscribed and sworn to before me, in my State and County 
aforesaid, this 28th day of November, 1934. My commission 
expires on the 15th day of July, 1934. 
RICHARD B. KELLAM, 
Notary Public. 
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State of Virginia, 
City of Norfolk, to-wit: 
There personally appeared before me, Richard B. Kellam, a 
Notary Public in and for the State and County aforesaid, 
in my County aforesaid, Gordon E. Campbell, who being first 
duly s\vorn, deposed and said as follows, to-wit: · 
That during the trial of the case of Commonwealth of Vir-
ginia against Haywood Johnson, that the said Gordon E. 
Campbell, personally saw several of the jurors trying the 
~ase separate from the balance of the jury and go out on the 
porch in front of the court room, the door to the said porch 
being approximately forty-five ( 45) feet from the Judge~s 
Chair; that the said jurors did not remain in view of the 
Court, but rather had walked about on the porch smoking 
cigarettes and were hidden from view of both the Judge and 
the Sheriff by the wall of the building, the porch extending 
the full length of the building; that while the said jurors 
were on the porch there were several spectators also on the 
porch. The Sheriff into whose custody they had been de-
livered was in the Court room near the Judge's chair a.nd 
was severely reprimanded by the Judge for allowing the 
jury to separate. Whereupon the said Sheriff proceeded to 
call the jury into the Court room. 
GORDON E. CAMP·BELL. 
Subscribed and sworn to before me on this 28th day of 
November, 1934. My commission expires on the 15 day of 
July, 1934. 
RICHARD B. KELLAM,. 
Notary Public. 
page 9 ~ AFFIDAVIT NO. 1 FOR THE COMMON-
WEALTH. 
State of Virginia, 
County of Princess Anne, to-wit: 
This day personally appeared before me, P. W. Ackiss, a 
Notary Public of and for the County aforesaid in the State 
of 1Va., F. A. M. Burroughs, S. P. Brown, R. T. Etheridge, 
who after being duly sworn makes oath as follows : 
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We being 3 of the panel of 12 persons selected to try Hay-
wood Johnson for murder having been excused with the other 
members of the jury in custody of the Sheriff and· having 
gone to the laboatory and immediately returned in a body to 
the Court room in custody of the Sheriff, we three & Orin 
Land went out on the porch of the Court room to finish 
smoking at the door to the porch, in full view of the Court 
and Sheriff, the other members of the jury being then in the 
Jury box, there was no one on the porch. 
R. T. ETHERIDGE, 
F. A. 1\1:. BURROUGHS, 
S'. P. B.ROWN. 
Subscribed and sworn to before me this 22 day of Nov., 
1934. 
P. W. ACIITSS, 
Notary Public. 
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WEALTH. 
State of Virginia, . 
County of Princess Anne, to-wit: 
This day personally appeared before me, P. W. Ackiss, a 
Notary Public of and for the County aforesaid, in the State 
of Virginia, J. C. Litchfield, Jr., Sheriff of Princess Anne 
Oounty, who being first duly sworn deposes and says as fol-
lows: 
That I took the jury who tried Haywood Johnson, for mur-
der, to the lavertory in a body and returned them in a body 
to the Court room, four of the jurors stopped at the door 
to the porch of the Court room, they being R. T. Etheridge, 
F. A.M. Burroughs, Orin Land and S. P. Brown, for the pur-
pose of finishing their smoke, the other eight went immediately 
to the jury box, there was no one on the porch and the four 
jurors above mentioned 'vere at all times in view of the 
Court and about 35 feet away from the Sheriff's desk in 
full view of them. 
J. C. LITCHFIELD, JR., Sheriff. 
Subscribed and sworn to before me a Notary Public this 
24th day of November, 1934, in County of Princess Anne, 
State of Virginia. 
P. W. ACIITSS, 
Notary Public. 
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WEALTH . 
.State of Virginia, 
County of Princess Anne, to-wit: 
This day, before me, Richard B. l{ellam, a Notary Public 
in and for the County of Princess Anne, in the State of Vir:.. 
ginia, in my said County and State aforesaid, personally ap-
peared, Orion Land, who being first duly sworn, says as fol-
lows: 
That I was one of the members of the jury of twelve men 
who tried the case of Commonwealth of Virginia against 
Haywood Johnson, on the 22nd day of November, 1934, 
charging Haywood Johnson with murder of Joseph Hog-
shire; that the jury was given a few minutes' recess by the 
Court, and in the custody of the Sheriff, the entire jury went, 
with the Sheriff, to the men's toilet, downstaris in the Court-
house, and with the Sheriff, the entire· jury returned to the 
Court room; that I wa.s one of the four members of the jury 
of twelve, 'vho upon our return to. the court room, in the 
custody of the Sheriff, stopped at the North Door of the Court 
room leading· to the poarch of the court room, with R. T. 
Etheridge, F. A.M. Burroughs and S. P. Brown, three other 
members of the jury of hvelve, for the purpose of finishing 
our smoke; the other eight members of the jury being then 
in the jury box; we were at all times in the presence of the 
Court, and about thirty-five feet from the Desk of the Sheriff; 
there was no one on the poarch of the Court room ; we were 
in full vie'v at all times of the Court, the· Sheriff and the 
other eight members of the Jury in the Jury box; we four, 
R. T. Etheridge, F. A. M. Burroughs and S. P. 
page 12 ~ Brown were at all times during our stop at the north 
door of the Courthouse poarch entrance in a body; 
we did not discuss the case of Commonwealth agcvinst Hay-
wood Johnson, nor did anyone discuss this case with us, or 
mention the ca.se in any way, nor did 've hear anyone dis-
cuss the case ; upon finishing our smoke, W·e returned to the 
jury box. 
ORION LAN·D. 
Subscribed and sworn to before me in the County of Princess 
Anne, Virginia, this the 27th day of November, 1934, by Orion 
Land. 
RICHARD B. KELLAM, 
Notary Public. 
My commission expires July 15th, 1935. 
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In the Circuit Court of Princess Anne County. 
AT LAW. 
Commonwealth of Virginia 
v. 
Ila~ood Johnson. 
ON AN INDICTMENT-BILLS OF EXCEPTION. 
BILL OF EXCEPTION NO. 1. 
BE IT REMEMBERED that at the trial of the above en-
titled case on the 22nd day of November, 1934, after the jury 
had been sworn, the following evidence was introduced, which 
evidence was all the evidenee introduced: 
EVIDENCE. 
WALLACE BURKE, 
a witness for the Commonwealth, being first duly sworn, tes-
ti:fied in substance as follows here in narrative form: 
''I am Wallace Burke and I live in Princess Anne County, 
I own and operate a negro cafe on Cypress Ave., Princess 
Anne CoWlty, Virginia. On the evening of October 28, 1934, 
at about 7 :30 or 8 :00 o'clock, three white men came to my 
cafe. The names of these three white men were Joseph Hog-
shire, Leroy Messick and J. D. McDermott. They had been 
to the ABC store and purchased some whiskey. They \Vanted 
to drink whiskey in my cafe and I asked them to go in the 
kitchen which they did. They asked me to drink with them. 
After they had remained in my cafe for a ·while, J. D. Mc-
Dermott passed Qut drunk. I asked Mr. Hogshire 
page 14 ~ and Mr. Messick to please take Mr. McDermott out 
of my cafe. I would not say that Hogshire was 
drinking. You could tell that he had been drinking all right 
but I would not say that he had been intoxicated. Haywood 
Johnson, the accused, was in my cafe \Vhen these three white 
men came in. Nothing was said between Johnson and these 
men. 
Prior to my asking them to take Mr. ~fcDermott out of· 
my cafe, there had been something of a fracas resulting in 
crashing a big glass window in front of my building. It 
seems that a negronamed Charlie Davis was involved in that 
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trouble and sustained a cut eye. . The accused, Haywood 
Johnson, colored, came out of the eafe and was helping 
Davis with the cut eye that he, Davis, had sustained in the 
window-breaking episode. I saw Johnson knock Hogs}lire to 
the ground, who fell apparently stunned. A moment or so 
later Johnson shot Hogshire. Hogshire 'vas standing· with-
in arm's reach when Johnson struck him. Hogshire was in 
his shirt sleeves. I did not see hiin :r:ea.ch for his hip pocket 
and I did not see him make any move. He did not have a 
gun that I kno'v of. I then called the police and w·e took 
Hogshire to a doctor's office about one-fourth of a mile away. 
However, Hogshire 'vas dead at the time. Johnson left with-
in a minute or so after the shooting. Hogshire weighed ap-
proximately 120 pounds and Johnson approximately 200 
pounds.'' 
DR. R. W. WOODHOUS'E, 
a witness for the Commonwealth, testified in substance that 
on the evening of October 28, 1934, he went to his office about 
9 P. M., and found waiting for him Chief Me-
page 15 r Clanan and Officer Barco. They had Hogshire with 
them who was dead, however; that he made an 
examination of the body of Hogshire and found a bul1et wound 
in his left chest just below the heart which was the cause of 
his death. 
JOHN T. WILLIAMS, 
a negro, a witness for the Commonwealth testified in sub-
stance as follows here in narrative form: 
''I am John T. Williams, age 69, and I live in Princess Anne 
County, Virginia. On the evening of October 28, 1934, I was 
in the negro cafe operated by Wallace Burke. I live nearby 
and have been going to this cafe for eight or ten years. On 
the evening mentioned as I entered the cafe there was some 
scuffling out front resulting in Charlie Davis smashing a big 
glass window in front of the cafe. There were three white 
men and several negroes present in the cafe. The names of 
the white men were Hogshire, M·essick and McDermott. They 
'vere drinking· in the cafe. Charlie Davis received a crit eye 
from the broken window. Hay,vood Johnson, the accus·ed, was 
talking to Davis on the outside of cafe and apparently tried 
to help Davis with his eye. I was standing on the inside of 
the cafe looking out through the front window. I heard no 
argument between Johnson and Hogshire but I saw Johnson 
advance across about ten feet and strike Hogshire a severe 
blow, knocking him to the ground and almost simultaneously 
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drawing a pistol from his waist and shooting Hogshire while 
he lay on the ground, after which Johnson struck Leroy Mes-
sick and knocked him down. Hogshire fell part way around 
the corner of the building. I could only see the legs and hips 
of Hogshire from where I was standing. The rest of his body 
was hidden from view by the building. Ifogshire 
page 16 ~ did not reach for his hip pocket. I heard no words 
between them. Hogshire was dressed in his shirt 
sleeves.'' 
''BRUISER'' WILLIAMS, negro; 
a witness for the Commonwealth, testified in subst~ce as 
follows here in narrative form: 
''I am Bruiser Williams and I live in Princess Anne County, 
Virginia, two doors from where the shooting took place. On 
the night of October 28, 1934, at about eight o'clock, I was in 
the cafe for approximately an hour and the white men were 
not in the cafe. There had been a broken window and a negro 
named Davis had suffered a cut eye. I saw Hogslrire go to 
Davis and try to get him in the house. I saw Johnson go 
by and as he passed he knocked Hogshire down and then 
pulled a pistol from his waist and shot Hogshire while he 
was on the ground. If Hogshire reached for his hip pocket 
I did not see him reach for his hip pocket; he appeared 
stunned to me. Hogshire had not raised any disturbance and 
was not drunk.'' 
PRESTON LAND, negro, 
witness for the Commonwealth, testified in substance as fol-
lows here in narrative form: 
''My name is Preston Land and I live in Princess Anne 
County, Virginia. On the evening of October 28, 1934, I was 
present in the cafe where the shooting took place: I was at 
the cafe for about fifteen minutes and three white men were 
inside. There was no disturbance raised by Hogshire; there 
were no words between Hogshire and Johnson. There was 
some disturbance out front and a windo'v was broken. I went 
out front and several others were out there. Johnson was 
speaking to Charlie Davis and Hogshire was stand-
page 17 ~ ing nearby. I saw Johnson knock Hogshire down 
and I turned to go into the cafe. As I turned I 
heard a pistol shot fired by Johnson. I noticed no weapon 
on Hogshire. '' 
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LEROY MESSICK, white, 
a witness for the Commonwealth, testified in substance as fol-
lows here in narrative form: 
''I live in Princess Anne County, Virginia. On the evening 
of October 28, 1934, I stopped by the negro cafe with Hog-
shire and McDermott to get some ginger ale. We were on 
our way home from Virginia Beach where we had purchased 
some whiskey from the ABC store. We went in~ide and got 
the ginger ale and as we wanted to drink we were told by 
Wallace Burke, the proprietor, to go out in the kitchen which 
we did. We offered Wallace Burke a drink. It was about 
8 or 8 :15 P. 1\L, and when we were in the cafe for a while, 
McDermott passed out drunk. We were seating him on the 
side of the porch when we heard the plate glass window 
crash. I don't recall having been asked to leave the cafe. 
I had visited this cafe on five or six previous occasions. I 
was standing several feet away from Hogshire when John-
son shot him. I turned my back on Johnson and he came up 
behind me and struck me with the gun he held in his right 
hand. I didn't see him hit me at all b-ecause my back was 
turned at the time. I know he hit me with a gun because 
most people are right handed and he was holding the gun in 
his right hand 'vhen I last saw him. Will you allow me to 
ask the accused one question, whether he is left handed? 
I want to know that because unless he is left handed I know 
he hit me with the gun in his right hand. I did not see Hog-
shire reach for his hip. He 'vas dressed in his shirt sleeves. 
Hogshire had no weapon that I know about. He had had 
three or four drinks." 
page 18 ~ GEORGE MINNS, negro, 
a witness for the Common,vealth, testified in sub-
stance as follows here in narrative fom: 
''My name is George Minns. I live in Princess Anne 
County, ~Virginia. On the evening of October 28, 1934, I was 
present at the negro cafe where this shooting took place. Mr. 
Messick was standing beside Joe, the deceased, when the shoot-
ing took place. I had been there about two hours. The three 
white men had been there about one hour. Charlie Davis was 
drunk and I was trying to get him home but he broke away 
from me and fell into a plate glass window breaking it. I 
saw Johnson advance six or seven feet and strike Hogshire 
knocking him down. I was standing beside the back part 
of an automobile parked in front of the cafe and when John-
son struck Hogshire I started to get out of the way. I had 
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gotten around in front of the automobile when the shot was 
fired. Hogshire did not make any disturbance.'' . · 
CiflE·F McCLANAN, 
witness for the Commonwealth, testified in substance as fol-
lows here in narrative form: 
''I was .called on this occasion shortly after the shooting 
took place. I arrived and found Hogshire lying on the ground 
with a bullet 'vound in his left chest. He was still· breathing~ 
Hogshire had no weapon of any kind on him when I found 
him, nor was there any weapon on the ground near him. I 
hurried him to Dr. Woodhouse's house, the coroner, but he 
died before we arrived. It seems that the accused had gone to 
Norfolk County after the shooting. However, we picked hiin 
up the next morning at his home, near Virginia Beach, a short 
distance from where the shooting took place. I 
page 19 } asked him why he had the gun and he said that some 
men had threatened his life, that he was carrying 
it to protect himself. He threw the gun away after the shoot.:. 
ing. He told me where he threw it." (The witness was in:. 
terrogated in substance by the Commonwealth, as follows:) 
Q. Was any one with Johnson when you arrested· him Y 
A. Yes. · 
Q. Who were they? 
A. There were three people, two women and one man. 
Q. What was Johnson doing when you arrested him? 
A. He was in bed with one of the women. The other two 
were in bed together, also. 
Q. Was the woman his wife Y 
. A. No, she was not. 
HAYWOOD JOHNSON, 
accused, testified in substance as follows here in narrative 
.form: 
· "I was sitting in the cafe on the evening of October 28, 
1934, and three white men came in and went in the kitchen 
where they did some drinking. I did not know any one of 
them. I don't remember having seen any one of them before~ 
The gentleman known a.s Mr. Messick bought some whiskey 
at the cafe and they gave me and soine of the other negroes 
whiskey for singing. As Hogshire came in some of the boys 
told me that Hogshire had better ·be· watched because he 
would shoot you. There seemed to be a fight ont front and 
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one of the glass windows 'vas broken. I went out and Charlie 
Davis had a cut eye. I was helping him with. his 
page 20 ~ eye and Mr. Hogshire who was standing behind me 
jumped on me. Mr. Messick who was st~nding on 
the other side of me also jumped on me. I had one on each 
arm. I flung my right arm side,vard and lmocked Mr. Hog-
shire. to the ground. When he fell I saw him start to rise 
and put his hand near his hip. I thought he was going to 
draw a pistol and shoot me. I then drew my pistol and shot 
him. I was carrying the pistol because two years previous 
a man shot me. I have a scar he·re on my leg to show you, 
and since he shot me he had threatened my life and has moved 
into the same neighborhood where I live. I bought the pistol 
for a dollar. I threw it away after the shooting. I didn't 
feel that I had any further use for it. I didn't intend to kill 
Mr. Hogshire. I had nothing against him. I didn't even 
know him. I only acted to save my life. I thought he was 
going to shoot me. I went home after the shooting and re-
mained there with my family all night and did not go to 
Norfolk ·County and did not take my 'vif.e and children to 
Norfolk County, nor have somebody take them there. t' (On 
cross examination the witness was asked by the Common-
wealth whether he had had the man arrested and locked up 
who had shot him hvo years previous. He answered "no''. 
He was asked whether at the time of his arrest if he and 
'' Tootsie'' Johnson were not in bed with two women. He said 
"no".) 
'' TOOTSIE '' JOHNSON, colored, 
a witness for the Commonwealth, testified in substance as 
follows: 
''I was with Haywood Johnson after the shooting when he 
borrowed a car to go to Norfolk County to take his wife 
and children and he took them there and later 
page 21 ~ returned to Haywood Johnson's home in Princess 
Anne County 'vhere the officers arrested Johnson 
at 3 A. M. in bed with two women and myself.'' 
AT THE CONCLUSION of the evidence the jury retired 
to their room and later returned in Court with their verdict, 
as follows: "We the jury find the accused guilty as charged 
in the indictment and fix his punishment at death,'' signed, 
R. T. Etheridge, foreman. 
WHEREUPON the accused by counsel moved to set aside 
the verdict on the grounds that it was contrary to the law, 
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and that the Court had erred in allowing certain evidence 
:to go before the jury, which motion was argued by counsel 
and overruled by the Court. 
TO WHICH ACTION OF THE COURT the accused, by 
·counsel, excepted a:Q.d tenders this, his Bill of Exception No. 
1 and prays that the same he. signed, sealed and made a part 
of the record of this cause, which is accordingly done this 
15th day of January, 1935, and within sixty (60) days from 
the date of the verdiet in said cause, and after· due notice to 
the Commonwealth of tender of this Bill of Exception. 
WITNESS my hand and seal. 
A Copy Teste: 
B. D. WHITE, 
Judge of said Court. 
B. D. WHITE, Judge. 
page 22 ~ BILL OF EXCEPTION NO. 2. 
BE IT REMEMBERED that at the trial of this case as 
set out in the foregoing Bill of Exception No. 1, which is 
hereby referred to and made a part hereof as fully as if here-
illj set forth, wherein the accused had testified that he did not 
go to Norfolk County with his wife and children and that 
he went home and there spent the night, the Commonwealth in 
rebuttal showed by the testimony of Tootsie Johnson that 
when Johnson was arrested at three A.M. the morning after 
the shooting by Officer McClanan, he, Tootsie Johnson and 
Haywood Johnson were in bed at Haywood Johnson's home 
:with two women, neither of whom was Haywood Johnson's 
wife. Officer McClanan also testified that the accused and 
Tootsie Johnson 'vere in bed at Haywood Johnson's house 
jWith women, to the introduction of which evidence the accused 
by counsel objected, ·which objection the Court overruled. 
TO THE ACTION OF THE COURT in refusing to sustain 
the said objection, the accused by counsel excepted on the 
grounds that it was permitting the Commonwealth to prove 
a different offence than the one charged in the indictment", 
and he tenders this his Bill of Exception N Q. 2, and prays 
that the same may be signed, sealed and made a part of the 
record in this cause, which is accordingly done this 15th d~y 
of January, 1935, within sixty days from the day the ver-
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diet in said case was entered, and after due notice to the 
Commonwealth of tender of this Bill of Exception. 
WITNESS my hand and seal. 
A Copy Teste : 
B. D. WIDTE, 
Judge of said Court. 
B. D. WHITE, Judg·e. 
page 23 ~ BILL OF EXCEPTION NO. 3. 
BE IT REME~IBERED that at the trial of this case as 
set out in the foregoing Bill of Exception No. l, which is 
hereby ref erred to and made a part hereof as fully as if here-
in set forth after Johnson had on direct examination testified 
that he had been shot two years previously by a man in Nor-
folk County, he was asked by the Commonw.ealth whether 
or not he had had tins man arrested and locked up. He an-
swered "No". The accused hy counsel objected to this line 
of examination on the grounds that it tended to show that the 
accused was at fault in the said shooting taking place two 
years previously, the Court overruled the obj·ection and the 
accused by counsel excepted. 
TO THE ACTION OF THE COURT in refusing to sus-
tain the said objection, the accused by counsel excepted on 
the grounds hereinabove set forth and tenders this, his Bill 
of Exception No. 3, and prays that same may be signed, 
sealed and made a part of the record in this cause, which is 
accordingly done this 15th day of January, 1935, within sixty 
days from the day the verdict in said case was entered, and 
after due notice to the Commonwealth of tender of this B.ill 
of Exception. 
WITNESS my hand and seal. 
A Copy Teste : 
B. D. WHITE, 
Judge of said Court. 
B. D. WHITE, Judge. 
2B Supreme Court of Appeals of Virginia. 
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BE IT REMEMBERED that at the trial of this case as 
set out in the foregoing Bill of Exception No. 1, which is 
hereby referred to and made a part of this Bill of Exception 
as full as if herein set forth, after all the evidence in behalf 
of. the Commonwealth .and the accused was introduced, the 
jury was excused to go to the toilet, located downstairs from 
the Court room, . that before the jury was so excused, 'the 
Sheriff was du1y sworn, by the Court, to keep sa.id jury to-
gether and not permit them to communicate with any one, 
and to return them in Court when called, that the j:ury in cus-
tody of the Sheriff retired to said-toilet in his custody. Upon 
returning upstairs while the Court was still in session the 
Sheriff permitted the jury to become separated, several of 
the said jurors going out on the upper porch in front of 
the building for a smoke, which porch has two doors with large 
upJ?er glass panels with discloses to the view of the Court a 
large portion of said porch, the Sheriff being near the Judge's 
chair while the said jurors were out on the porch unattended 
by any Court Officer. 
The accused by counsel filed affidavits alleging the separa-
tion of jurors and by counsel moved to have the verdict 
set aside and a new trial granted for the above stated reason, 
which motion was argued by counsel and overruled by the 
Court. 
TO THE A'CTION OF THE CO,URT in refusing to set 
aside the verdict and grant a new trial, the accused by coun-
sel excepted and tenders this, his Bill of Exception No. 4, and 
prays that the same may be signed, sealed and made a part 
of the record in this case, which is accordingly done this 
15th day of January, 1935, within sixty days from the day 
the verdict in said case was entered, and ·after due notice to 
the· Commonwealth of tender of this Bill of Exception. 
WITNESS my hand and seal. 
A Copy Teste: 
B. D. WHITE, 
Judge of said Court. 
B. D. WHITE, Judge. 
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BE IT REMEMBERED that at the trial of this case as 
set out in the foregoing Bill of Exception No. 1, which is 
hereby referred to and made a part hereof. as fully as if ltere';. 
in set forth, the accused by counsel asked questions of the 
witnesses as to the reputation of the negro cafe as being a 
notorious bootleg joint, to establish the interest of the wit-
nesses for the Commonwealth, one of whom owned the cafe and 
others who frequented it. Counsel for the Commonwealth ob-
jected and the Court sustained the objection. The Court in 
ruling upon the matter stated in the presence of the jury 
that it appeared that the witnesses 'vere not biased and were 
fair in giving their answers to all questions. 
· TO THE REFUSAL OF THE COURT to permit the ac-
cused to ask the said questions and to the remarks of the 
Court in expressing an opinion on the value of the testimony 
of the witnesses, the accused: by counsel excepted and tenders 
this, his Bill of Exception No. 5, a.nd pra.ys that the same 
ma.y be signed, sealed and made a part of the record in this 
cause, which is accordingly done this 15th day of J a.nuary, 
1933, within sixty days from the day the verdict in said case 
was entered, and after due notice to the Commonwealth of 
tender of this Bill of Exception. 
WITNESS my hand and seal. 
A Copy Teste : 
page 26 ~ Virginia: 
B. D. WHITE, 
Judge of said Court. 
B. D. WHITE, ,Judge. 
In the Clerk's Office of the Circuit Court of Princess .Anne 
County, on the 19th day of January, 1935. 
I, J. F. Woodhouse, Clerk of the Circuit Court of Princess 
.Anne County, Virginia, do hereby certify that the foregoing 
is a true transcript of the record in the case of Common-
. 'vealth of Virginia v. Haywood Johnson, lately pending in 
said Court. 
30 · Supreme Court of Appeals of Virginia. 
I further certify that the said transcript'was notmade up 
and completed and delivered until the Attorney for the .Com-
monwealth had received due notice thereof, and of the inten-
tion of the Defendant to apply to the Supreme Court of 
Appeals of Virginia for a writ of error and supersedeas 
to the judgment of the said qourt therein. 
Teste: 
J. F. WOODHOUSE, Clerk. 
Fee $5.00. 
A Copy-T·este: 
M. B .. WATTS, C. C. . 
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